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1-Introduction 


In the contractual field, one of the most important and even the most important issues is the implementation 
of obligations by the parties, and it has always been considered as one of the concerns of the parties to the 
contract. Also, from the economic point of view, contract is an institution in which exchanges are realized and 
the economic system is based on it. Therefore, if the contract is excluded from economic exchanges, many of the 
legal concepts will be nullified. The contract execution guarantee is also the most important function that brings 
to the parties "confidence in the execution of the contract”. Therefore, the mutual commitment of the parties of 
the contractual relationship is important because it gives them hope for the execution of the contract and based 
on the trust they have in it and the other acts organize themselves. In fact, the purpose of concluding a contract is 
not merely to fulfill it abroad, but to fulfill the obligation resulting from it and to reach the obligee in exchange 
that is stipulated in the contract 

Against this background,, the obligation of a contract that does not take effect is equal to its non-existence, 
and the conclusion of the contract; It is only a prelude to reach the final goal. Therefore, the most technical and 
most important part of a contract is the implementation guarantee. 


in other words; Although the execution of the contract at the moment of signing the contract is desired by the 
parties; But there is always the possibility of breaking the promise. The desire to be opportunistic and gain more 
profit, changing conditions and circumstances during the execution of the contract, lack of sufficient information 
about the credibility of the contracting party and the subject of the contract, and the obligee's negligence in 
implementing the provisions of the contract are the reasons behind possibility of breach of covenant assumed in 
any contractual relationship. For this reason, the contract institution needs an efficient and coordinated system 
that, firstly, reduces the possibility of breach of contract and strengthens trust in contract implementation, and 
secondly, in case of breach of contract, by providing a suitable tool to achieve the expected conditions of 
contract implementation. To fulfill the purpose of the obligee from concluding the contract, this important task in 
contract law is the responsibility of the performance guarantee institution for this purpose; The undertaker in 
many cases to fulfill contractual obligations; takes various guarantees; so that in light of it, it can achieve the 
maximum benefit, which is the full implementation of contractual obligations without holding on to the ruling 
powers. In this regard, various guarantees from the parties to the contract and in some cases; legislators have 
provided for the implementation of contractual obligations. For example, the provision of legal options creates 
this guarantee for the parties. If in certain cases, each of the buyer and the seller do not fulfill their obligations, 
the other party has the authority to terminate the current contract. In many cases; The provision of guarantees is 
such that the legislator prescribes the basis for the agreement of the parties regarding contractual guarantees and 
determines its limits. For example, Article 230 of the Civil Code has given the authority to the parties to the 
contract to set a deposit to guarantee the performance of the contractual obligations. In other cases, the 
legislator's guarantees are in the form of creating some guarantee obligations. For example, according to Article 
2 of the Consumer Rights Protection Law approved in 1388, in cases where the seller delivers a defective 
product to the customer, there is an obligation to repair or replace the defective product. 
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2-Purpose 


Basically, there are many legal and contractual guarantees, which can be included in the contract to a large 
extent to solve people's concerns about the breach of obligation. On this occasion, the present article with the 
aforementioned purpose, while examining the legal and economic aspects of various guarantees, is trying to 
make a proposal to include such items in the contract. 


3-Methodology 


In the current research, the analytical method has been used in such a way that the points of view in the issue 
have been explained in the related topics and then it has been studied from the point of view of legal and 
economic analysis. 


4-Findings 


The findings indicate that it is important that the guarantees in the contracts are divided according to the time 
to the execution of the contract and after that, and the first category includes the guarantees related to the non- 
fulfillment of the obligation and its delay, and in connection with the second guarantees, we can mention the 
guarantee and warranty In terms of legal and economic analysis, the existence of all the mentioned items at the 
time of drafting the contract can be written in the contract. Although there may be various guarantees regarding 
the implementation of obligations, the existence of each of these depends on the bargaining power of the parties 
and also according to the legal ability of each of them to register the relevant conditions. Also, in principle, from 
the legal point of view, the combination of the mentioned guarantees does not face any obstacle; In this sense, in 
a contract, the condition of guaranteeing the non-performance of the obligation along with the delay of the 
obligation may be possible, with the stipulation that the sum between the guarantee related to the non- 
performance and the good performance of the obligation., However, regarding the possibility of combining 
guarantees related to guarantees and warranties, it should be mentioned that in cases where the guarantee is 
considered as a third-party guarantee, it will not cause much problem; But in cases where the warranty is in the 
concept of guaranteeing the performance of the seller, it is considered the same as the obligation to guarantee 
(warranty) in some cases, and in this case there is no legal problem for the seller to guarantee the performance of 
the seller in two respects. In other words, the seller may guarantee the performance of the seller in writing, and in 
some cases, the said guarantee may also appear in the form of a warranty. And the benefit of such an issue is 
when the buyer is deprived of the granted warranty for some reason; In this situation, the warranty can be very 
helpful. 


5-Conclusion 


This study had found that, there are various legal and contractual guarantees regarding the implementation of 
contractual obligations; that in some cases it is possible that the legal guarantees of the necessary efficiency are 
not applicableIn many cases, contractual guarantees can help the obligee in the implementation of the contractual 
obligation. some contractual guarantees are related to the time of performance of the obligation and some of the 
cases are specific to the time of operation of the seller or the services provided. It should be noted that ,in 
principle, there is a combination of contractual guarantees when the obligation is fulfilled, with the explanation 
that the guarantee of non-fulfillment of the obligation not only in some cases can be accompanied by the demand 
for the main obligation; Rather, from a legal point of view, such an obligation can be combined with the 
guarantee related to the delay in the implementation of the obligation and other contractual guarantees; But it 
was stated that the aforementioned guarantee cannot be combined with the guarantee of good fulfillment of 
obligations. Also, according to the definitions of guarantee and warranty, it seems that the obligation related to 
warranty (obligation to guarantee) is conceptually broader and more comprehensive than the obligation related to 
warranty. Because the obligation to guarantee firstly includes the property of the seller as well as its quality and 
function. While guarantee basically means the guarantee of collaterals and in some cases; It means to guarantee 
the performance of the seller. It was also stated that the sum of these two guarantees does not face legal obstacles 
in principle and can be a solution in many cases. 

Also, from the point of view of economic analysis, we know that although contracts are created by the will of 
the parties, after they are created, they act as an economic tool to regulate the market, and the economic security 
of an economic system depends on their implementation. He considered the best arbitrator to determine his 
preferences, which is to seek profit from the fulfillment of the obligation in concluding each contract. Therefore, 
since in the rare situation there is a possibility of violation in every obligation, the contractual game requires that 
solutions such as warranty and guarantee in goods transactions with increased costs due to faulty or incomplete 
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implementation of the contract will push the obligee towards the fulfillment of the promise. The obligation of the 
obligee to fulfill the same obligation and the possibility of receiving damages due to the breach of the covenant; 
which by recognizing the obligee's will in determining the performance guarantee in monetary debt and 
otherwise, provides the possibility of drawing his expected situation; Soda removes the breach of promise from 
the obligee's mind and finally provides social welfare by creating a safe trading situation. 
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cu! old (teh 5él 1) Lal al 


Clases plu —\-¥ 
9g Aagaiio AS a1 d9>9 cylXol Cy! coed Zyleo rylgo jI pak ay 
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ode yd odud ail)! a 25 aslico (Mohammadi et al,2013:215) 
a : We alien as re 
sg B ple poate 1) IE «ybldgim jI_ Sy Omer 2b 
Zrlbasel 59 9 aruuild syed Ly slay 3 So edge as celyal rand 
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a4 ILS Sy 48 Cudld dogs wl oylple tule eS Sq 
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ILS 3 Eg) BH Bypo p pS AT IWF p 5 Sb 
APE 44 odjlo CLacjyLus gle uly bla! aS alo 1) ovims 
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1-Indemnity 
2- Guarantee agreement 
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7- The term ‘warranty’ has been described as ‘one of the 
the most ill used expressions in the legal dictionary » 
8- Uniform Commercial Code 
9- Magnuson—Moss Warranty 
Soy WN 8 Bg p> jlo Sy! 9 Ponte aa Me sly Gedram — 1+ 
(Mohageqdamad et al, 2017 :733) 
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Sli dyq-0 dId)1)5 slat! alaod 49 aS bal 3) UIE cyglaie Com 
LAs date (slaogud 9 GV leis! 4; do gi ba Agate 9 2S Ue JI)8 
D9 Spe AS US mei ly Ob jee 9 295> lei ve 
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1 - Egocentrism. 

2- Behavioralism. 

3 -Arthurf.Bently (1870-1957). 
4- Harold lasswell(1902-1978). 
5 - Robert A.Dahl(1915-2014). 
6 - Andrei shleifer (1961). 
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3- Intentionality. 
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344) lucrumcessansDomnumemergens, (Shaareyan 
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JLecal cyl ojlgom Ccaldjl§ Cliged 2 AF line cyl as Cul aloy!,5 
PRS EB GBT bd 99 9 ales 998 b sgate 4 Ub 09> 

; se is eek oeys 

Sg plato Wai Abi cg Ay 9 pF 18 BSI obi ro yrmo 
py ddy15 jl ales aS sigs (olb cclaigS Lal yal cules 51 Jb 
Cs 78 LE8) os jlojL ley cod Ailes CuBlyo Agate (pidiojS ply 
Ore F Cul gales Iylg Sleds Cyl ply SSL tgate aillle 
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1- Expectation interest. 
2 -Moral hazard. 
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Cons cole pga Sip Salles (|p) Bol 19 Alor j! le yqits jl 
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Sly ool joyeS Shag Cale JIS til aS Jo, teal 
NSS cles 5 GAR Gee od a1) HLS Gyles 
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Ay ATL LL eee OTIS Cred protbe y> INT a5 (aSlg0 
Coal 9 AS 9075 oe AE la ayI90 Sy (hg) road 
Ce 99 j] odiag Sd AS d)10 d9mq Sod JIS! eam jd Ogio 
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5- Unfair contract terms act1977. 
6- (b) anything in writing is a guarantee. 
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1- transaction cost 
2- The rule of least cost. 
3 - Cost. 
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